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J  U  D  G  M  E  N  T 

 

  The accused and the victim are neighbours and both 

had developed love affairs. The victim girl attained majority on the 

relevant day of occurrence. The victim admitted that she 

voluntarily accompanied the accused and stayed together, in a 

rented house at Tinsukia.  

 

PROSECUTION CASE :  
 

2.   The prosecution case, in brief, as unfolded in the ejahar, may be 
stated as follows :  

 
One Md. Saidul Islam, son of Md. Suruj Ali, a resident of Gutlong 

Da-gaon, under Tezpur PS, lodged an ejahar, on 31-07-2012, before the in-
charge of Mahabhairab Police Out Post alleging that on 30-07-2012, at about 8 
p.m., when his sister Miss Nazima Khatun, aged about 12 years, went out of 
home, in response to natural call, the accused person, namely, Md. Nur 
Hussain and two others, namely, Md. Abul Hussain, son of  Md. Abdul Salam 
and Md. Sahed Ali, sons of unknown, of the same village, forcibly kidnapped 
her and she could not be located despite vigorous search.  

 
INVESTIGATION :  
 
3.   Based on the above FIR, Mahabhairab OP, GD Entry No.675, dated 
31-07-2012, at 5 p.m., was made and on being forwarded, registered as Tezpur 
Police Station Case No. 1122/12, u/s 366 A/34 of the IPC, vide GD Entry No. 27, 
dated 01-08-2012, and the Officer in-charge Inspector Biren Ch. Deka endorsed 
the case to SI (P) Santanu Roy of Mahabhairab OP, who had already taken up 
investigation of the case.   
 
4.   In course of investigation, SI (P) Santanu Roy, the IO, visited the 
place of occurrence, that is, the house of the complainant at Gutlong Da-gaon 
village and drew up a sketch map thereof, recorded the statement of the 
witnesses, recovered the victim girl along with the accused, sent the victim 
girl to Kanaklata Civil Hospital, Tezpur for medical examination and got her 
statement recorded u/s 164 CrPC. The IO arrested the accused Md. Noor 
Hussain, and on completion of investigation, submitted the charge-sheet u/s 
366 A of the IPC against the accused person.  
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TRIAL :  
 
5.   Since the offence u/s 366 A of the IPC is exclusively triable by the 

Court of Sessions, by order, dated 26-11-2012, passed, in GR Case No.1944/2012, 
the learned Chief Judicial Magistrate, Sonitpur, Tezpur, after observing 
necessary formalities, u/s 209 of the CrPC, committed the case to this Court of 
Sessions for trial.  
 
6.  On perusal of the material, available on the case diary and 

hearing the learned counsel of both sides, a formal charge, u/s 366 A of the IPC, 
was framed against the accused, vide order, dated 17-12-2012. The charge was 
then read over and explained to the accused to which, he pleaded not guilty. 
However, on scrutiny of the evidence on record, the aforesaid charge was 
altered, u/s 216 CrPC, to Section 366 of the IPC, vide order, dated 28-05-2014. 
The particulars of the charge were read over and explained to the accused, to 
which he pleaded not guilty. The learned Public Prosecutor and the learned 
defence counsel submitted that in view of alteration of the charge, 
aforementioned, the witnesses already examined in the case, need not be re-
examined and cross-examined further.  
 
7.  In order to prove the charge, levelled against the accused, the 

prosecution has examined as many as 10 (ten) witnesses, while the defence 
cross-examined 9 (nine) witnesses out of them.  
 
8.  After closing the evidence of the prosecution side, the statement 

of the accused was recorded u/s 313 CrPC, vide order, dated 09-01-2014. The 
accused pleaded not guilty and declined to examine any witness in defence.  
 
8.  It may be mentioned here that in his statement, recorded u/s 313 

CrPC, the accused stated to be aged about 20 years, and that he studied upto 
class III at Suryadaya LP School at Gutlong. Hence, this Court with a view to 
determine the age of the accused on the date of occurrence, that is, on 30-07-
2012, the matter was referred to the Juvenile Justice Board at Tezpur to enquire 
into his age on the date of occurrence. Accordingly, the Juvenile Justice Board, 
Tezpur in its report, dated 19-02-2014, after due enquiry, held that “We are of 
the opinion that the age of the accused person don‟t fall below 18 years. Hence, 
the accused could not be held as a Juvenile”. 
 
9.  I have heard the argument advanced by the learned Public 

Prosecutor Sri H. P. Sedai and Mr. J. Dam, learned defence counsel. I have gone 
through the entire evidence, proffered by the prosecution and the statement of 
the accused, recorded u/s 313 CrPC.   
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POINT FOR DETERMINATION :  
 
10.  From the evidence on record and on the basis of oral submissions 
of the learned counsel for both the sides, the following point emerged for 
determination :  
 

  Whether the accused, on 30-07-2012, at about 8 p.m., at 
Gutlong Da-gaon, under Tezpur PS, induced Ms. Nazima Khatun with 
intent  (or knowing it to be likely) that she might be compelled to 
marry him against her will or in order (knowing it to be likely) that 
she might be forced or seduced to  illicit intercourse ?  

 
THE DECISION AND THE REASONS THEREFOR 
 
LEGAL POSITION  
 
11.   To bring home an offence u/s 366 of the IPC, the prosecution is to 
prove (a) that the accused kidnapped as understood in Section 360 or 361  IPC 
or abducted the victim as understood in Section 362 IPC ; (b) that the victim 
was a female ; (c) that the accused during the kidnapping or abduction had 
intention or knew it likely that (i) such woman might or would be forced to 
marry a person against her will or (ii) that she might or would be forced or 
seduced to illicit intercourse, or (iii) by means of criminal intimidation or 
otherwise by inducing a woman to go from any place with intent that she may 
be or knowing that she will be forced or seduced to illicit intercourse.  
 
EVIDENCE : 
 
12.   PW-1 Md. Saidul Islam. His evidence is that he knows the 
accused Nur Hussain, who is his neighbour. The victim Nazima Khatun @ 
Begum is his youngest sister and she resides with him. At the time of 
occurrence, she was aged about 12 ( twelve) years. The occurrence took place 
on 30-07-2012, at about 8 p.m., at his home. At that time, he went out for 
shopping. His mother Sahera Khatun informed him, over mobile phone, that 
since Nazima went out in response to natural call, she has not returned till 8 
p.m. On receipt of the information, he immediately returned home and 
searched to locate her in the neighbourhood, including the house of the 
accused Nur Hussain, but she could not be located. Thereafter, he went to 
Mahabhairab OP and lodged the ejahar. Ext. 1 is the ejahar, where Ext.1(1) is 
his signature. On 16-08-2012, Nazima was recovered from the house of 
Rafijuddin along with the accused of village Gotlong, by the police.  Police 
interrogated Nazima at the Police Out Post. He did not enquire Nazima about 
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the incident. Police sent Nazima for medical examination and got her 
statement recorded by a Magistrate. Nazima is presently residing with him.  
 
     In cross-examination, he has stated that he did not write the 
ejahar himself. He put his signature after going through the contents of the 
ejahar. He did not see the occurrence with his own eyes. He does not know the 
age of his youngest sister Nazima at the time of her admission in school. She 
read upto class VI. She did not fail in any school examination.  
 
13.  PW-2 Musstt. Nazima Begum is the victim. Her evidence is that 
the informant Saidul Islam is her brother. She knows the absentee accused 
Nur Hussain, who is her neighbour. The occurrence took place, on a day, at 
about 7 p.m. at their home, 8/9 months back. When she went out of house, in 
response to natural call, in the meantime, the accused Nur Hussain appeared 
there and forcibly took her to Marabharali, gagging her mouth, to the house of 
accused, situated at Marabharali and passed the night. He did not misbehave 
with her in the said night. On the following day, morning, the accused took 
her to Tinsukia, by bus. She did not resist him. She did not divulge the 
incident to any of the passengers of the bus. He took her to Tinsukia stating 
that she was taken for a visit. The accused kept her in his rented house. She 
passed 12 days in his said rented house at Tinsukia. The accused stayed with 
her as husband and wife. The accused committed sexual intercourse with her 
on two days. Thereafter, the accused took her back to Gotlong village at 
Tezpur. The accused kept her in the house of his elder brother Rafijuddin. 
Rafijuddin telephoned her elder brother Saidul Islam about the incident and 
thereupon, Saidul accompanied by police, went there and took her along with 
the accused to Mahabhairab Out Post. Police sent her to Tezpur Civil Hospital 
for medical examination and also produced before the Magistrate to record 
her statement. She gave her statement before the Judicial Magistrate at 
Tezpur. Ext. 2 is her statement made before the Magistrate, where Ext.2(1) is 
her signature. At the time of occurrence, she was aged 13 years. Her present 
age is 14 years. She read upto class VI in Suryadoi High School.  
 
  In cross-examination, she has stated that she does not know her 
date of birth. She did not fail in any school examination. The occurrence took 
place about 3 months back, at about 7 p.m. She has admitted that she had love 
affairs with the accused Nur Hussain. She, on her own accord, accompanied 
the accused. She has denied the defence suggestion that the accused did not 
forcibly kidnap her. She has admitted that she did not state before the police 
that when she went out of house in response to natural call, the accused 
kidnapped her, gagging her mouth. She has denied the defence suggestion 
that she did not state before the police that the accused committed sexual 
intercourse on her at Tinsukia. She has denied the defence suggestion that she 
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performed „Nikah‟ with the accused at a Masjid at Tinsukia and that 
„Kabinnama‟ was executed. She did not want to enter in marital tie with the 
accused even if her parents want her to do so.  
 
14.  PW-3 Md. Umar Ali has deposed that he does not know the 
accused Md. Nur Hussaina and the victim Musstt. Nazima Khatun. He does not 
know anything about the occurrence.  
 
15.   Dr. Pradip Kr. Barman, the Radiologist, in his evidence 
deposed that on 11-08-2012, he was working as Radiologist in the Assam X-ray 
and Clinic & Laboratory, Tezpur. On that day, he did X-ray and Sonography of 
Musstt. Nazima Khatoon, on being referred by Dr. A. Kaur, the Medical Officer, 
Kanaklata Civil Hospital, Tezpur, for determination of her age, vide Patient‟s 
ID No. R-48, dated 11-08-2012, and for pelvic ultrasound test.  
 
  On examination, he found as follows :   
 

“Union of epiphysis of the lower ends of the left radius and ulna  
are not complete. 
 
All epiphysis of the bones around the left elbow joint have fused  
with their respective shafts.  
 

  Epiphysis of the Iliac Crest has appeared, but remains open.  
 
 Uterus is anteverted and normal in size and shape. Measures 7.7 x 3.8 x 
2.3 cms. Myometrium is of normal thickness and echotextures without any 
focal lesion. Eendometrium is of normal thickness ( 8-9 mms). No gestational 
sac or product of conception is seen in the uterine cavity.  
 
Ovaries :   Both ovaries are normal in size and echoanatomy.  
  Right ovary measures 21 / 20 x 15 mms.  
  Left ovary is 28 x 27 x 15 mms.  
 
 No cystic or solid mass lesion is seen in the parametrium and in the 
pelvis.  
 No collection is seen in the peritoneal cavity and in the POD. 
 

Impression :  
 

(i) Age of the person, under investigation, is below 18 
(eighteen) years.  

(ii) Normal pelvic organ.”  
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  Ext.3 is the Medical Report, where Ext. 3(1) is his signature.  
  All the data are furnished along with his report.  
    
   In cross-examination, he has stated that the age of the patient 
may be above 17 years and below 18 years.  
 
16.   PW-5 Dr. ( Mrs) Amarjeet Kaur, the doctor, has deposed that 
on 11-08-2012, she was working at Kanaklata Civil Hospital, Tezpur as Senior 
Medical and Health Officer. On that day, on police requisition, vide Tezpur PS 
Case No.1122/12 u/s 366 (A) of IPC, she examined Nazima Khatoon, aged 16 
years, daughter of Md. Suraj Ali of Gotlong Da-gaon, under Tezpur Police 
Station, being escorted and identified by WHG Smt. Mamoni Saikia. She 
examined the victim at 2/45 p.m., in the labour room complex of Kanaklata 
Civil Hospital, Tezpur in presence of GNM Tribeni Bora, vide emergency 
registration No.32414, dated       11-08-2012 and her findings are as follows :  
 

“Identification mark – A back mole present on the right side of  
the ala of the nose.  

 
  Menstrual history – Regular cycle with normal flow.  
     LMP – At the end part of the last menstruation     
      ( i.e. on July ) 
  History of sexual exposure – 1st and 2nd August, 2012. 
  On examination :  
   Height  - 148 cm 
   Weight - 38 Kgs 
   Teeth  - 14/14 
  She is an average built girl. She is well dressed neat and tidy. Her 
gait is normal. Her secondary sexual characters are well developed. Breast, 
nipple and areola are well developed. Public and axillary hair is present. 
Hymen is absent. No mark of injury is seen on her body as well as in her 
private parts.  
 Investigation advised : 

(1) Vaginal smear for spermatozoa 
(2) Urine for HCG 
(3) X-ray of left wrist joint, elbow joint and iliac crest 
(4) USG pelvis 

Report :  
 
 Union of epiphysis of the lower ends of the left radius and ulna 
are not complete.  
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 All epiphysis of the bones around the left elbow joint, have fused 
with their respective shafts.  
 Epiphysis of the iliac crest has appeared, but remains open.  
 
USG Pelvis – X-ray & USG done at Assam X-ray Clinic and Laboratory, on 
11-08-2012 by Radiologist P. K. Barman.  
 
Impression :  Age of the person under investigation is below 18 
years with normal pelvic organs.  

 Opinion :  
(1) Age of the person under investigation is below 18 years.  
(2) There is no mark of violence seen on her body as well as in 

her private part.  
(3) There are no signs and symptoms of recent sexual 

intercourse.  
Enclosures :  

1. OPD registration card.  
2. Vaginal smear report 
3. X-ray plates and report 
4. USG films and report.” 

 
She has recognised Ext.4, the Medical Report, where Ext.4(1) is 

her signature.  
  In cross-examination, she (PW-5) has stated that there was no 
previous sign of sexual intercourse on the victim girl. The age of the victim 
girl was in between 14 to 18 years, but not above 18 years, as per Medical 
Science.  
 
17.   PW-6 Musst. Muleka Begum. According to her, she knows the 
accused Md. Noor Hussain. The victim Nazima Khatun was known to her as she 
is her neighbour. The occurrence took place on a day in the year, 2012, at 
about 8 p.m., on the village road. At that time, she was at the courtyard of her 
house. It was in a summer season and she was sitting in the veranda of their 
house. Nazima Begum was seen being forcibly taken away by the accused 
gagging her mouth, on village road. Nazima was seen being dragged by the 
accused. After a short while, Nazima‟s mother arrived raising hue and cry and 
shouting that her daughter was missing. She told Nazima‟s mother that she 
has seen Nazima being dragged away, gagging her mouth by hand by the 
accused, on the road. They all searched to locate Nazima, but could not be 
located. After 13 days of the occurrence, Mahabhairab Out Post recovered her 
from some place. Police also arrested the accused. She did not enquire from 
Nazima about the occurrence. Witnessing the occurrence, she did not raise 
hue and cry, out of fear, because she had small children.  
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  In cross-examination, she has stated that the houses of Nazima, 
accused and there are situated in close proximity. Just before the incident, 
Nazima was at her own house. At the time of the occurrence, she was sitting at 
the courtyard of their house, on the village road side. There is no wall in the 
compound of their house. There is no wall around the houses of Nazima and 
the accused. She has denied the defence suggestion that she has only seen one 
girl and Nurul running away through the field and immediately thereafter 
when Nazima‟s mother raised hue and cry then only she realized that the girl, 
who was running away along with the accused, was Nazima. She has denied 
the defence suggestion that in her statement made before the IO, she did not 
state that she has seen Nurul dragging away Nazima gagging her mouth by 
hand. She did not raise hue and cry witnessing the accused dragging away 
Nazima in the interest of safety of her small children. She has denied the 
defence suggestion that in her statement made before the police, she stated 
that she raised hue and cry witnessing the occurrence. Hearing hue and cry, 
the neighbouring people, namely, Ajit, Mujibur, Umor, Moina and many others 
assembled at the place of occurrence. She has denied the defence suggestion 
that no incident in the manner described before the Court had taken place. 
Nazima is not related to her. Nazima is only her neighbour. She has denied the 
defence suggestion that she has not seen Nazima being dragged away by the 
accused and that the mother of Nazima arrived raising hue and cry that her 
daughter was missing.  
 
18.  PW-7 Md. Nurul Haque has deposed that he does not know the 
accused Md. Nur Hussain. He knows the victim, who is the daughter of Md. 
Suruj Ali. On the day of occurrence, he was not at home. He returned home 
after two days of the occurrence and then heard about the incident. He heard 
from the villagers that Nur Hussain had taken away the victim girl. Later on, 
he again heard that both the accused and the victim appeared at the 
Mahabhairab Out Post. In cross-examination, he has stated that he has not 
seen the occurrence. 
 
19.  PW-8 Musstt. Kuljan Bibi. Her evidence is that she knows  the 
accused Md. Nur Hussain @ Drum. She has forgotten the name of the victim 
girl, who is the daughter of Md. Suraj Ali. The occurrence took place about 2 / 
2 ½ years ago. She heard that one boy had love with the daughter of Suraj Ali. 
Pursuant to their love affairs, the girl accompanied the accused Md. Nur 
Hussain @ Drum. After about 10 days of elopement, she returned to the 
village. They amicably settled the differences between the two families arising 
out of the incident of elopement, but as the family of the accused refused to 
accept the promise, they advised them to take shelter at the Police Station. In 
cross-examination, she has stated that she has no personal knowledge about 
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the incident of elopement. Nazima is now aged about 23 years. The police did 
not record her statement.  
 
20.  PW-9 Md. Rafijuddin Ahmed. His evidence is that he knows the 
accused Md. Nur Hussain @ Drum and the victim Nazima Khatun. They are 
belong to their same village.  The occurrence took place about a year back. 
The house of the accused and the victim are situated adjacently. At the time of 
the incident, he was the President of Dolabari Gaon Panchayat. One day, the 
father of the victim girl Md. Suruj Ali came to his house and reported that 
pursuant to love affairs his daughter Nazima accompanied the accused and 
could not be located, despite vigorous search. On the following day, again the 
accused‟s father Abdul Salam came to his house and reported that his son was 
missing. Both the accused and the girl were minor. One day, early in the 
morning, he saw both of them were sitting on the roof of his RCC house. He 
enquired as to why they were sitting on the roof of his house. They came down 
from the roof of the house. Both the accused and the girl requested him to 
arrange their marriage, lest they would commit suicide. He immediately called 
the guardians of both the accused and the girl. The guardians came, but as no 
compromise could be reached, he telephoned to the Mahabhairab OP 
informing about the incident. Police arrived and took away both the accused 
and the girl.  
     
  In cross-examination, he has stated that he has no personal 
knowledge about the exact age of the accused and the girl and about the 
incident that took place between them.   
 
21.  PW-10 Sri Santanu Roy, the IO, has deposed in his evidence that 
on 31-07-2012, he was attached to Mahabhairab OP, under Tezpur PS, as SI of 
Police. On that day, the in-charge SI Subhas Ch. Baishya received an ejahar 
from Md. Saidul Islam, son of Md. Suruj Ali, village – Gutlong, Dagaon, and 
there upon entered Mahabhairab OP GD Entry No. 675, dated 31-07-2012, at 5 
p.m. and on being forwarded registered as Tezpur PS Case No. 1122/12, u/s 
366 A / 34 IPC.  
 
  Ext. 1 is the ejahar, where Ext. 1(2) is the signature with note of 
the then in-charge of Mahabhairab OP SI Subhas Ch. Baishya, recognized 
through correspondence. The Officer in-charge of Tezpur PS Inspector Biren 
Ch. Deka registered the case, vide Ext. 1(3) his signature with note. Ext.5 is the 
certified copy of the Mahabhairab OP GD Entry No. 675, dated 31-07-2012, 
where Ext. 5(1) is the signature of SI Subhas Ch. Baishya, recognized through 
correspondence. The in-charge Subhas Ch. Baishya endorsed the case to him 
for preliminary investigation. The Officer in-charge Biren Ch. Deka formally 
endorsed the case to him for investigation.  
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  In course of investigation, he visited the place of occurrence – 
Gotlong Dagaon village, that is, the house of the complainant, and drew up a 
sketch map thereof. Ext.6 is the sketch map of the place of occurrence, where 
Ext.6(1) is his signature. He recorded the statements of the witnesses.  
 
   On 11-08-2012, at about 8 a.m., the accused along with the victim 
girl, namely Nazima Khatun appeared at the house of Md. Rafijuddin Ahmed, 
an elderly man of the village, and thereupon, he reported their appearance at 
his home. Thereafter, they were produced before the in-charge of 
Mahabhairab OP, and then the In-charge passed the information to him, at 
once.  On receipt of the information, he recovered the victim girl along with 
the accused from the house of Rafijuddin Ahmed. He arrested the accused and 
recorded the statement of the victim girl. He sent the victim girl to Kanaklata 
Civil Hospital, Tezpur for medical examination and produced before the Court 
of learned Chief Judicial Magistrate, Sonitpur to get her statement recorded 
u/s 164 CrPC. On completion of investigation, he submitted the charge sheet, 
Ext.7, against the accused, u/s 366 A of IPC. Ext. 7 (1) is my signature.  
 
  In cross-examination, he has stated that on 30-01-2012, he 
assumed the responsibility of  investigation into the case as per order of the 
in-charge, Mahabhairab OP. Thereafter, he visited the place of occurrence at 
5-20 p.m.  
 
  He has admitted that there are a number of families near to the 
place of occurrence, who are not related to the victim woman. The village road 
is situated on the southern side from the place of occurrence. There is a paddy 
field on the northern side of the place of occurrence.  
 
  PW-2 Musst. Nazima Khatun did not state in her statement made 
before him that “ ……………the accused Nur Hussain appeared there and 
forcibly took me away, gagging my mouth to the house of accused and that the 
accused kept me in his rented house. I passed 12 ( twelve ) days in his said 
rented house at Tinsukia. The accused stayed with me as husband and wife. 
The accused committed sexual intercourse with me on two days”  
 
  It is a fact that PW-6 Musstt. Muleka Begum did not state in her 
statement given u/s 161 CrPC that  “ Naizma Begum was seen being forcibly 
taken away by the accused gagging her mouth on village road. Nazima was 
seen being dragged away by the accused. I did not raise hue and cry 
witnessing the occurrence.” She, however, stated that force was applied to 
take the victim girl away.  
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  It is a fact that PW-9 Md. Rafijuddin Ahmed did not state in his 
statement made before him that  “At the time of the incident, I was the 
President of Dolabari Gaon Panchayat. One day, the father of the victim girl 
Md. Suruj Ali came to my house and reported that pursuant to love affairs his 
daughter Nazima accompanied the accused and could not be located despite 
vigorous search. On the following day, again the accused‟s father Abdul Salam 
came to my house and reported that his son was missing.”  
 
  PW-9 Md. Rafijuddin Ahmed did not state in his statement 
recorded u/s 161 CrPC that “Both the accused and the girl were minor. One 
day, early in the morning, I saw both of them were sitting on the roof of my 
RCC house. I enquired as to why they were sitting on the roof of my house. 
They came down from the roof of the house. Both the accused and the girl 
requested me to arrange their marriage, lest they would commit suicide..”  
 
  He recorded the statement of the witnesses at the place of 
occurrence. He has denied the defence suggestion that he has not recorded 
the statement of the persons, who were well acquainted with the facts of the 
case.  
 
ANALYSIS OF EVIDENCE ON RECORD : 
 
(A) AGE OF THE VCITIM  
( Attained majority ) 
 
22.  The informant and brother of the victim girl, PW-1 Md. Saidul 
Islam in his FIR, dated 31-07-2012, vide Ext.1, it was stated that on the day of 
occurrence, that is, on 30-07-2012, his sister Ms. Nazima Begum (PW-2) was 
aged about 12 ( twelve) years. PW-1, in his evidence, supported the age of his 
sister (the victim) and in cross-examination, the defence has not specifically 
disputed the victim‟s age, as he claimed, but elicited that she read upto class 
VI and that she did not fail in any school examination. PW-2 Ms. Nazima 
Begum, the victim, has deposed that at the time of occurrence, she was aged 13 
(thirteen) years and that she read upto class VI in Suryadoi High School and in 
her statement, recorded u/s 164 CrPC, dated 16-08-2012, vide Ext.2, she stated 
( on oath) before the learned Judicial Magistrate, Tezpur that on that day, she 
was aged about 16 ( sixteen) years. It is noticed from her cross-examination 
that the defence has not specifically elicited anything disputing her claim of 
age. The evidence of PW-8 Musstt. Kuljan Bibi, a neighbour, recorded on 06-11-
2013 reveals that PW-2 Ms. Nazima Begum is presently aged about 23 years. 
The prosecution has not examined the parents of the victim (PW-2) and 
produced any copy of public document, such as, birth certificate or school 
certificate, in support of age of the victim girl (PW-2).  
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23.  On the other hand, the medical evidence of PW-5 Dr. (Mrs) 
Amarjeet Kaur, the doctor, shows that the victim (PW-2) had 28 teeth (14/14) 
and in her opinion, the victim girl was below 18 years, vide Ext.4, the medical 
report. In cross-examination, the doctor has opined that the age was in-
between 14 to 18 years. PW-4 Dr. Pradip Kumar Barman, the radiologist has 
opined that the age of the victim girl (PW-2) was below 18 (eighteen) years 
with normal pelvic organ, vide Ext.3, the radiological report, and in cross-
examination further clarified that the age may be above 17 ( seventeen) years 
and below 18 (eighteen) years. Here, it may be mentioned that determination 
of age, on the basis of ossification test, though considered to be proper, but the 
margin of error on either side varies from 1 ½ to 2 years and as such, it is not a 
sure test. On the other hand, the oral evidence, discussed above, even appears 
to be doubtful, in the absence of any acceptable documentary evidence. In 
such a situation, the opinion of the radiologist (PW-4) has to be accepted. 
Accordingly, this Court is of the considered opinion that the age of the victim 
was about 18 (eighteen) years and thus, attained the age of majority, on the 
date of occurrence, beyond doubt.  
 
(B) WHETHER ABDUCTED  
 
24.  The evidence of PW-2, the victim reveals that on the day of 
occurrence, at about 7 p.m., when she went out of home, in response to 
natural call, in the meantime, the accused Nur Hussain appeared at the place 
and forcibly took her away gagging her mouth, to his house, situated at 
Marabharali and passed the night. He did not misbehave with her in that 
night. It further reveals that on the following day, morning, the accused took 
her to Tinsukia, by a bus ostensibly for a visit. However, in course of journey, 
she neither resisted the accused nor divulged the incident to any of the 
passengers of the bus. At Tinsukia, both of them stayed together for twelve 
days, in a rented house and thereafter, the accused took her (PW-2) back to 
Gutlong village at Tezpur and kept her in the house of his elder brother 
Rafijuddin (PW-9), wherefrom the victim‟s brother (PW-1), accompanied by 
police, recovered the victim (PW-2). What it further appears is that thereafter, 
the police produced her before the Court of learned Judicial Magistrate at 
Tezpur for recording her statement u/s 164 CrPC and accordingly, Ext.2, her 
statement, dated 16-08-2012 was recorded. In cross-examination, the victim 
(PW-2) has admitted the defence suggestion that she had love affairs with the 
accused and that she on her own accord, accompanied the accused. Ext.2, the 
statement u/s 164 CrPC, reveals that she got married with the accused at 
Tinsukia. Thus, PW-2, the victim, has corroborated her statement, Ext.2, in 
material particulars. In this way, the evidence of PW-2, the victim, clearly 
reveals that the accused did not apply any force or induce any deceitful means 
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on her to go from place to place. To speak it differently, the victim (PW-2) who 
attained the age of discretion, wilfully left her parental home to accompany 
the accused with whom she had love affairs, it does not amount to an overt act 
on the part of the accused to give rise to the offence of abduction. In Rajendra 
@ Raju –Vs- State of Maharashtra [ 2002 Cri.L.J. 4353 ], the Hon‟ble Apex 
Court held that in a case of abduction use of force or deception is essential to 
hold the accused guilty.  In another case of Shyam and another –Vs- State of 
Maharashtra [ 1995 Cri. L.J. 3974 ], the Hon‟ble Apex Court further held that 
in the case of abduction if the victim does not put up struggle or raise alarm 
while being taken away by the accused, in such a fact situation, the victim 
appears to be a willing party to go with the accused on her own and culpability 
of the accused cannot be held established.  
25.  In view of the above clear evidence of PW-2, the victim, the 
evidence of PW-6 Musstt. Muleka Begum, a neighbour, to the effect that she 
had seen the accused at about 8 p.m., on the village road dragging away PW-2, 
the victim, gagging her mouth, which material fact, it is admitted, was not 
stated in her statement given before the IO (PW-10) cannot be relied on, 
beyond doubt. The mere evidence of PW-2, the brother of the victim that his 
sister (PW-2) was recovered from the house of Rafijuddin (PW-9), the elder 
brother of the accused along with the accused, which finds support from the 
evidence of PW-9, aforementioned and PW-10 SI Santanu Roy, the IO, carries 
no significance in the case, when the alleged victim (PW-2) herself admitted 
that pursuant to her love affairs, she voluntarily accompanied the accused 
from place to place by public mode of conveyance without putting up any 
struggle, to run away from him and disclosing the incident to any other 
person, whom she came across, on the way. In Alamelu & Anr. –Vs- State 
[(2011) 1 SCC (Cri.) 688], the Hon‟ble Apex Court held that when the victim 
had several opportunities to protest and raise an alarm, she did not do so, in 
such a situation, no reliance can be placed on her sole testimony, being an 
unnatural conduct. PW-3 Md. Umar Ali has expressed his ignorance about the 
occurrence. On the other hand, the evidence of PW-7 Md. Nurul Haque 
apparently appears to be hearsay and as such, his evidence is inadmissible in 
law. From the evidence of PW-8 Musstt. Kuljan Bibi, it transpires that after 
about ten days of elopement, PW-2, the victim, returned to the village and 
thereupon, they amicably settled the disputes between the two families arising 
out of the aforesaid incident of elopement, but as the family of the accused 
refused to accept the  compromise, they advised to file FIR at the police 
station. This fact has not come in the evidence of any other of the remaining 
PWs. However, this piece of evidence of PW-8 clearly shows that the incident 
was an elopement and thereby only reinforced the evidence of PW-2, the 
victim, as discussed above. Further, the cross-examination of PW-10 SI 
Santanu Roy, the IO, reveals material contradictions of PWs 2, 6 and 9 with 
their statements recorded u/s 161 CrPC. In Dulal Sonowal –Vs- State of 
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Assam [ (1996) GLR 79 ], the Hon‟ble Gauhati High Court held that omissions 
to state material facts in statements recorded u/s 161 CrPC amounts to 
contradictions. Such material contradictions go to the very root of the 
prosecution case.  
 
26.  Situated thus, this Court is of the view that the accused cannot 
legally be held guilty of abduction of PW-2, the victim girl, beyond all 
reasonable doubt.  
 
27.  So far the isolated evidence of PW-2, the victim, that during the 
period of twelve days of stay with the accused, at a rented house at Tinsukia, 
on two days, the accused committed sexual intercourse with her and lived 
together as husband and wife, has been totally dislodged by the medical 
evidence of PW-5 Dr. ( Mrs.) Amarjeet Kaur, the doctor, who did not find any 
mark of violence on her body as well as in her private parts and no sign and 
symptoms of recent sexual intercourse, more so, when the victim girl (PW-2), 
who attained the age of majority, has admitted that she, on her own accord, 
voluntarily accompanied the accused pursuant to their love affairs.  
   
28.  Considered thus and applying the principles laid in State of 
Assam VS Mintu Paul  [ 2006 ( Suppl) 1 GLT 426] and Tafiz Ali & Anr –Vs- 
State of Assam [ 2007 (3) GLT 481], this Court is of the considered opinion 
that the accused cannot be held guilty of abduction and rape of PW-2, in 
confinement, beyond reasonable doubt.  
 
29.  From the evidence on record, discussed above, the following facts 
have surfaced :  
 
 (a) The age of the victim (PW-2) is not proved by birth certificate or 
school certificate, despite availability. The parents of the victim are not 
examined to tender authentic oral evidence in support of her age. Hence, the 
radiological test report, Ext.3, ( proved by PW-4, the radiologist) is accepted 
with margin of error of one year, is accepted and held that the victim attained 
the age of majority, during the period of occurrence.  
 
 (b) PW-2, the victim, in her cross-examination, admitted that 
pursuant to her love affairs, on her own accord, accompanied the accused. 
 
 (c) PW-2, the victim, admitted in cross-examination that she did not 
state in her statement given before the IO (PW-10) that when she went out of 
house, in response to natural call, the accused kidnapped her, gagging her 
mouth.  
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 (d)  PW-2, the victim, moved from place to place along with the 
accused by public mode of conveyance without complaining to anybody, 
whom she came across and did not protest and raise alarm during the period 
of journey and in alleged confinement, in a rented house at Tinsukia.   
   

C  O N  C  L  U  S  I  O  N  
 

30.  For the reasons, set forth above, this Court is constrained to hold 
that the prosecution has miserably failed to prove the charge of abduction 
levelled against the accused Md. Noor Hussain, beyond all reasonable doubt. 
 
31.     Accordingly, the accused Md. Noor Hussain @ Drum is acquitted 
of the charge u/s 366 of IPC and set at liberty forthwith, giving the benefit of 
doubt.   
 
32.   The judgment and order, as above, is pronounced in the open 
Court, in presence of the accused and the learned counsel for both the sides, 
on this the 19th day of June, 2014, under the Hand and Seal of this Court.  
 
   Accordingly, the case is disposed of. 
 

 
                 ( A. BORTHAKUR )   

                   SESSIONS JUDGE, 

                                        SONITPUR :: TEZPUR 

 

Dictated and corrected by me : 

 

 

(A. BORTHAKUR)   

SESSIONS JUDGE, 

SONITPUR :: TEZPUR 

 

 

Dictation taken and  

typed by me : 

 

 

(J.K. Muru, Steno ) 

* * * * * * * 
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SESSIONS  CASE NO. 359 OF 2012 

ANNEXURE 

LIST OF PROSECUTION WITNESSES 

PW–1  : Md. Saidul Islam, the informant 

PW–2  : Musstt. Nazima Begum, the victim 

PW–3  : Md. Umar Ali 

PW–4  : Dr. Pradip Kr. Barman, the radiologist 

PW–5  : Dr. (Mrs) Amarjeet Kaur, the MO  

 PW–6  : Musstt. Muleka Begum 

 PW–7  : Md. Nurul Haque 

 PW–8  : Musstt. Kuljan Bibi 

 PW–9  : Md. Rafijuddin Ahmed 

 PW–10 : SI Santunu Roy, IO 

 

  LIST OF DEFENCE WITNESSES 

 

N  I  L 

 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 

 

Exhibit –1  :  Ejahar 

Exhibit –2  :  Statement u/s 164 CrPC 

Exhibit –3  :  Medical report 

Exhibit –4  :  Medical report  

Exhibit –5  :  Extract copy of GD Entry 

Exhibit –6  :  Sketch Map 

Exhibit –7  :  Charge-Sheet 

 

MATERIAL EXHIBIT 

 

N  I  L 

 

DEFENCE EXHIBIT 

 

N  I  L 

 
                         (A. BORTHAKUR)   
                  SESSIONS JUDGE, 
                                   SONITPUR :: TEZPU   


